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THE BOVE & LANGA REPORT 
 

I.   FIRM UPDATE 
 

Pro Bono Community Work: Jaclyn has been elected to the Board of Directors of Upstage Lung Cancer, Inc. 

and will serve as the Secretary of the organization during the upcoming year.  Upstage Lung Cancer is a 

charitable organization that supports the fight against lung cancer by funding research and increasing awareness 

through music and musical theater. For more information go to www.upstagelungcancer.org. 

 

Sharing Our Knowledge With The Legal Community: Bob recently was featured in the January 2011 

Massachusetts National Academy of Elder Law Attorneys Newsletter discussing the key highlights of the new 

Massachusetts Homestead Act and will be featured in future publications for the Massachusetts Bar Association 

and Boston Bar Association Trust & Estates Section. 

 

Training New Estate Planners: In recognition of ten years as a lecturer at law within the Graduate Tax Program, 

the Boston University School of Law has elevated Melissa to the position of adjunct professor. As such, she will 

continue to explain the mysteries and joys of estate planning to lawyers pursuing their advanced degree in tax 

law. 

 

Getting To Know You (Us!): Snow have you stuck in traffic or on the T? Pull out that iPad and visit us at 

www.bovelanga.com to view profiles of our administrative staff. 

 

 

II.   ANOTHER OPPORTUNITY TO COME IN FROM THE COLD 
 

Bove & Langa assisted many taxpayers with undisclosed offshore accounts during the IRS’s 2009 Offshore 

Voluntary Disclosure Program (VDP), often saving a client millions of dollars in penalties that otherwise would 

have been imposed had the IRS found the taxpayer before the taxpayer found the VDP. Due to the success of 

the program, a new offshore initiative, the Offshore Voluntary Disclosure Initiative (VDI), has been announced 

and will run through August 31, 2011. Penalties that can otherwise run to up to 50% per year will be trimmed to 

a one time all inclusive 25% penalty, and in some cases even lower for certain taxpayers. We strongly urge 

consideration of the VDI and all other available options for compliance for everyone with an undisclosed 

http://www.bovelanga.com/
http://www.upstagelungcancer.org/
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offshore account, from the person who simply inherited an offshore account without knowledge of the tax 

implications to the person who funded the account himself without regard to the reach of the U.S. income tax.  
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III. THE NEW FEDERAL ESTATE TAX LAW 

 
Whoops, they’ve done it again! Congress proved itself unable to come to any final decision on the federal estate 

tax, instead providing us in December with another temporary fix: the Tax Relief, Unemployment Insurance 

Reauthorization, and Job Creation Act of 2010 (the “Act”). The remainder of this Report will start with a 

general summary of the Act’s important estate planning provisions, and then move on to some exciting planning 

opportunities that will only exist this year and next due to the temporary nature of the Act. As you read on, 

please remember that the Act does not change Massachusetts law. Here in the Commonwealth, we continue to 

impose an estate tax on a decedent’s estate that exceeds $1 million.  So while a $5 million estate escapes the 

federal estate tax for the next few years, the same estate generates an estate tax here of over $300,000 absent 

good estate planning. 

 

 Finally, Certainty In The 2010 Estate Tax World! For Now…  Just as many people were 

beginning to feel certain that there would be no federal estate tax in 2010 (after suffering through a year of 

uncertainty), Congress passed the new Act which retroactively reinstated the tax.  The Act established a 2010 

federal estate tax exemption amount of $5 million with a maximum estate tax rate of 35%.  In addition, 

appreciated assets received a step-up in income tax basis to the value of the asset on the date of death. Even 

with its resurrection, the 2010 federal estate is not mandatory.  If an executor makes an election to “opt out” of 

the tax, modified carryover basis rules will apply to property acquired from the decedent and no federal estate 

tax will be imposed on the estate.   

 

Since all of this activity occurred at the end of last year and applies to all 2010 estates, the Act extended 

deadlines for certain actions relating to the estates of decedents dying before December 16, 2010.  The Act 

extended the deadline for nine months, to September 19, 2011, for: (i) filing a federal estate tax return, (ii) 

paying the federal estate tax, and (iii) making a disclaimer of property transferred upon death (note that 

Massachusetts state law requires a disclaimer to be made within nine months of the date of death, regardless of 

the federal law, so this extension may not be applicable for Massachusetts decedents absent Court approval).  In 

addition, for executors that opt out of the federal estate tax, the due date for the basis allocation return may also 

be September 19, 2011, but it has yet to be confirmed.  The IRS will be releasing additional guidance on this 

return and its due date in the near future. 

 

  Certainty in 2011 & 2012, But Beyond That, What Will The Future Hold?  The 

estate tax certainty provided by the Act extends for an additional two years – through 2012.  For 2011 

decedents, there will be a federal estate tax exemption of $5 million and a step-up in income tax basis of 

appreciated assets in the estate.  The same applies to 2012 estates, except the $5 million estate tax exemption 

amount will be adjusted for inflation.  For both 2011 and 2012 estates, the maximum estate tax rate will be 

35%.  What about the estates of 2013 decedents?  For now, the estate tax laws are scheduled to sunset on 

December 31, 2012 and the federal estate tax exemption amount will return to $1 million.  Will Congress act 

before then to extend the estate tax laws?  Only the crystal ball will tell… 
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How Long Is A Lifetime?  Each person’s “lifetime” gift tax exemption has been increased to $5 

million for 2011 and 2012, which means that you can make gifts which total up to $5 million during the next 

two years free of gift tax (less prior taxable gifts in excess of the annual exclusion).  In addition, the gift tax rate 

will hold at 35% (applied to gifts in excess of the $5 million exemption).  Two important notes:  First, most 

gifts in excess of the annual exclusion ($13,000 in 2011) must still be reported to the IRS on a timely filed gift 

tax return. Second, your available federal estate tax exemption (discussed above) will be reduced dollar for 

dollar by the use of your lifetime gift tax exemption.  

 

What’s Hers Is His, And What’s His Is Hers, Maybe.  It used to be that “you use it or 

lose it” with regards to your gift and estate tax exemptions, and thus it was typical to equalize ownership of 

assets between spouses so that the couple could get the full use of the estate tax exemption of the first spouse to 

die.  Now, the Act makes it possible for one to shelter a total of $10 million from federal estate and gift tax in 

2011 and 2012 by giving the surviving spouse the right to use the portion of federal estate and gift tax 

exemption not used by her most recent deceased spouse, provided the deceased spouse’s executor made the 

appropriate election on his estate tax return.  An example might help: Julie and George are married.  Julie has 

$8 million in assets and George has $2 million in assets.  George passes away in 2011 and his estate passes free 

of federal estate tax because it is less than the $5 million exemption. His executor makes an election on his 

federal estate tax return to permit Julie to use George’s remaining estate tax exemption of $3 million when she 

passes away. Therefore, Julie’s total estate tax exemption is $8 million. Her $5 million plus the $3 million from 

George’s estate.  

 

What if, after George’s death, Julie makes a lifetime gift of $6 million?  Then Julie will have $2 million of 

remaining exemption. 

 

What if Julie remarries?  In this case, if Julie passes away prior to her new spouse, Bill, she will still get to use 

George’s remaining $3 million exemption because George is her most recently deceased spouse.  However, if 

Julie survives Bill, she will lose the use of George’s remaining $3 million exemption because her most recently 

deceased spouse will be Bill.   

 

  Don't Skip This Part ....:  While many were aware of last year's uncertainty around the estate 

tax, the real puzzle for lawyers was the temporary repeal of the generation skipping transfer tax -- a lesser 

known and understood federal "transfer tax" that taxes transfers from a grandparent to a grandchild, transfers 

that "skip" a generation (let's call these transfers "skips" -- it sounds like so much fun that way!). Since the Act 

is only a temporary fix, we are still scratching our heads a bit, but for now we know: (i) a $5 million GST tax 

exemption can be used to protect skips that happened last year, this year, or next year; and (ii) generous GST 

tax provisions that helped fix taxpayer and advisor slip-ups will continue in uninterrupted effect through 2012. 

 

 

IV. PLANNING OPPORTUNITIES UNDER THE ACT 
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 Can We Throw Out Our Trust Documents? Dream On!!!  So you are lying in bed next to 

your spouse reading this Report about the new estate tax and may be asking yourself: "Why do I need my estate 

planning trusts? Do I need to redo my estate plan?  Doesn’t portability make my current estate plan irrelevant?" 

These questions are especially poignant if you and your spouse have a combined estate that is not valued at 

more than $10 million. The simple answer to these questions is that because Massachusetts still has an estate tax 

exemption of only $1 million, a married couple continues to need trust planning in order to take advantage of 

the Massachusetts exemption. Note that for federal purposes, portability does not apply to same-sex couples. 
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 Isn’t Portability the Greatest Concept Since Sliced Bread? George and Jane are a 

married couple with an estate estimated to be value at $9.5 million, who have intended to contact Bove & 

Langa, P.C. ever since the birth of their child to have an estate plan prepared for them.  After reading this 

Report and learning about the new provision for “portability,” they question whether they still need to engage in 

estate planning with the use of trusts.  If George dies first without a trust, so that all of their assets are owned by 

Jane, they believe Jane can just take advantage of George’s unused federal estate tax exemption amount, so that 

the full $9.5 million estate is sheltered from the federal estate tax.  At first glance, it may sound like a great 

“plan” to forego estate tax planning using trusts and just rely on portability to obtain the benefit from both of 

George and Jane’s federal exemptions.  However, there are many negative consequences for George and Jane, 

and other married couples who do nothing in the hope that they will benefit from portability.  The obvious 

issues are that the law is only good if both spouses die during 2011 or 2012, since it is unknown whether 

portability will continue for deaths past 2012, and portability may be lost if the surviving spouse remarries 

(which Jane is certain to do).  Also, it is important to remember that for Massachusetts and any state which has 

its own estate tax exemption, modern trust planning must still be done in order to minimize state estate taxes, 

and there is little guarantee that states will apply the new federal portability rules their own tax.  Even if a 

couple might not be subject to a state estate tax, or is willing to pay that cost, a great benefit can be obtained for 

creditor protection by undertaking trust planning.  This is due to the fact that the typical marital and family 

trusts that are drafted to take advantage of the federal exemption amount are often drafted to shelter all or most 

of the assets of such trusts from the surviving spouse’s creditors.  If a couple does no trust planning and hopes 

to rely on portability, they may find that the amount that is “sheltered” for estate tax purposes will be exposed to 

the surviving spouse’s creditors.  

 

Appreciate the Removal of Appreciation! The new gift tax exemption provides an opportunity 

for spouses to remove the appreciation from an asset from each of their taxable estates while still providing 

access to the asset during life.  For example:  you create a trust for the benefit of your spouse and children and 

transfer a $5 million asset to the trust, thus using your $5 million gift tax exemption.  The trustee has the 

discretion to make distributions from the trust to any one or more of your spouse and your children.  Due to the 

gift, your estate tax exemption is reduced to zero, but, all appreciation earned on the asset going forward is 

removed from your taxable estate (assuming you live for three years after the transfer).   

 

If your spouse creates a similar (but not identical) trust for the benefit of you and your children and transfers 

another $5 million asset to the trust, thus using her $5 million gift tax exemption, as a couple, you will have 

removed the future appreciation on $10 million in assets from both taxable estates while still enabling each of 

you to access the asset (and appreciation earned thereon) during life (as beneficiaries of each other’s trust).     

 

  Having Your Estate Tax Cake And Eating It, Too.   As a general rule, under our estate tax 

laws, if you give something away, its value at your death will not be subject to estate tax.  The catch is that you 

must really give it away.  That is, you cannot retain the use of it or control of it, or even the right to change your 

mind about who ultimately gets it.  In the example above, the  person making the gift did not retain an interest, 

rather the beneficiaries of the trust were the spouse and children. But what if you want to be included, too? 

What if you could “give away” the $5 million but still have it available to meet your financial needs during your 

lifetime and still out of your taxable estate when you die?  And to boot, the $5 million would be protected from 

your creditors!  
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A number of commentators prominent in the estate tax area believe that a 2009 Internal Revenue Service (IRS) 

private letter ruling (PLR), allows exactly that, although as a private letter ruling cannot be used as legal 

precedent. The proposed scenario calls for the establishment of a self-settled domestic asset protection trust 

(DAPT) in one of the ten states that allow such trusts (see Bove & Langa Reports dated June 2007 and 

September 2010, which can be found on our website), naming the donor and her family as beneficiaries of the 

trust.  The independent trustee would have total discretion over all distributions from the trust, and neither the 

donor nor any other beneficiary would be able to force distributions or make withdrawals from the trust, nor 

could any of them or anyone under their control become a trustee. 

 

Under these circumstance, the IRS ruled that the transfer to the trust would be a completed gift (and thus subject 

to the gift tax).  But if $5 million or less was transferred to the trust and the donor had not previously used any 

of her “lifetime” gift tax exemption, there would be no gift tax.  What about the estate tax?  Although in the 

PLR the IRS expressly declined to rule on the estate tax inclusion under this scenario, commentators strongly 

believe that a combination of earlier PLR’s and decided cases support the position that if there is no pre-

arrangement or tacit understanding between the donor and the trustee that certain distributions will be made, 

then the assets in the trust will be excluded from the donor’s estate on death.  In the meanwhile, the donor and 

her family could receive funds from the trust as the trustee decides, and absent a fraudulent transfer, the 

creditors of the donor and the other beneficiaries would be unable to reach the trust assets.    

 

There are three important points that should be noted here.  The first is that although the trust assets will be 

excluded from the donor’s estate, the underlying gift of $5 million will be added back for purposes of 

calculating the donor’s estate tax.  Thus, it is only the appreciation on the gift that will be excluded from the 

donor’s estate.  The second point, logically following the first, is that if the assets do not appreciate or if they 

are distributed to the donor and other beneficiaries to the point where substantially less than $5 million remains 

on the donor’s death, then the whole exercise would be fruitless for estate tax purposes.  Lastly, the IRS’ 

express declination to rule on the estate tax results of the scenario leaves the plan uncertain and still subject to 

the “facts and circumstances” test.  Otherwise, it’s a great idea. 

 

  Getting A Bigger Bang For Your (Five Million) Bucks! The planning idea discussed earlier 

shows how you can make a gift up to $5 million, pay no gift taxes, get some benefits back, and save estate taxes 

to boot. The catch is that the gifted assets must be worth more on your death in order to save any estate taxes.  

There’s another gift-giving option which virtually guarantees a higher value at your death - a drastically higher 

value – thus guaranteeing a substantial estate tax savings. The catch here is that you can’t get any benefits back. 

 

The irrevocable life insurance trust (ILIT) has been a standard estate tax saving tactic used by estate planners 

for many years. It is attractive because of the huge leverage provided by the purchase of a life insurance policy 

on the life of the creator of the trust, the proceeds of which are paid to the trust on the creator’s death. Simply 

stated, it can work like this: Murray establishes an ILIT for the benefit of his wife and children. Murray retains 

no control over the trust, and he is not and cannot become a beneficiary. The trustee (an independent party) 

purchases an insurance policy on Murray’s life, using funds Murray transferred to the trust as a gift. The death 

benefit of the policy will depend in large part on the size of the gift, Murray’s state of health, and whether 

Murray intends to continue making gifts. If Murray makes one large gift, the Trustee could purchase a “single 

premium” life insurance policy payable to the trust on Murray’s death. If properly carried out, the proceeds of 

the policy would be received by the trust completely free of income and estate taxes. With the increased gift tax 

exemption of $5 million, a gift of that size would enable the trustee to purchase a policy with a benefit of many 

times that amount, depending on Murray’s age and state of health. For example, if Murray were 55 and in good 
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health, and if the size of his estate warrants, for a single premium of $5 million, the trustee could purchase a 

Universal Life Guaranteed policy with a death benefit of $25 million. This would result in federal estate tax 

savings of almost $9 million in Murray’s estate at present rates. 

 

Using an ILIT is just one way to get leverage from the increased gift tax exemption.  It can be put to effective 

use in family sales or sales to trusts for the benefit of children and grandchildren, special types of trusts where 

the donor reserves benefits for a period of time, and transfers of business interests to future generations, to name 

just a few of the bangs you can get for lots of your bucks. 

 

Don’t Get Crabby About Potential Claw-Back…Yet.  Because the new laws are only 

effective for 2011 and 2012, there is a concern that a phantom tax might occur if you avail yourself of the 

higher gift exemptions now, and then die in a year when the estate tax exemption is lower than $5 million. To 

illustrate, suppose the Dude makes a $5 million gift this year, then pass away in 2013 when the federal estate 

tax exemption is scheduled to be only $1 million. Will his estate owe a tax on the $4 million difference?  The 

potential phantom tax on the $4 million difference is referred to as “claw-back” – i.e., the federal government 

“clawing back” the exemption previously used.    Practitioners are of mixed minds on whether the government 

will pull the rug out from under the taxpayers like this, but, like the Dude, we believe it is best not to worry 

about it. Without the gift, the asset would be subject to the estate tax in any event. 

 

 Believe It or Not, It Could Be Better To Pay An Estate Tax In 2010.  The executors of 

estates of 2010 decedents must decide whether the election to opt out of the estate tax is more beneficial to the 

estate and its beneficiaries than utilizing the $5 million estate tax exemption and receiving a step-up in basis for 

the estate’s appreciated assets.  Although opting out may seem like the sensible choice for larger estates 

exceeding $5 million, it is the executor’s responsibility to conduct sufficient due diligence to ensure this 

election is the best option before taking any action.  For example, in an estate with assets totaling $6 million, if 

the majority of the assets in the estate are extremely low-basis assets, paying a 35% federal estate tax now on 

the $1 million above the exemption amount and receiving a step-up in basis may be preferable to paying a 

significant capital gains tax down the line when each asset is sold.  This scenario could be common in an estate 

comprised mostly of depreciated real estate or a closely-held business.  Whether the decision is made to pay an 

estate tax or to opt-out, it is crucial for the executor to keep detailed records to support the decision made. 

 

 Don’t Discount The Power of Discounts.  There is absolutely no question that the next two 

years will be busy for estate planners for many reasons, not the least of which will be how to assist clients in the 

most efficient use of the generous $5 million lifetime gift exemption. Yes, there is the “claw back” risk 

discussed above, but many will deem this a risk worth taking.  Once the proper gift vehicle is chosen, the 

question will then become: can we turn $5 million into $8 million? The answer in some circumstances may be 

yes, because some property is just not worth what it looks to be worth at first glance.  The layperson might think 

that a 40% interest in a partnership holding $20 million of real estate is worth $8 million ($20 million x 40% = 

$8 million), but would be surprised that on the open market few (if any) would pay full value for a minority 

interest. In fact, due to factors such as lack of control and lack of marketability the value of the 40% interest 

would be subject to a discount. An appraisal by a valuation professional might assign up to a 50% discount to 

the minority partnership interest to arrive at a fair value of $4 million. Legitimate discounts exist, and as we 
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plan for efficient use of the large gift tax exemption in 2011 and 2012 we will explore appropriate vehicles that 

first meet the clients business and investment goals, while also resulting in a discount on the gift for tax 

planning. Many tools exist, one size does not fit all.  

 

 Is There a Charitable Opportunity Buried Under All Of This Snow? The Act 

extended the IRA Charitable Rollover provisions through the end of this year.  The IRA Charitable Rollover 

allows an individual, who is at least 70 ½ years old, to make a distribution from her IRA of up to $100,000 to a 

qualified public charity (but not to her donor advised fund).  For example, after over a month of incessant snow 

storms, Courtney, a 72 year old retiree who has sufficient assets other than her IRA to cover her living 

expenses, decides she would like to make a charitable contribution to the Massachusetts Coalition for the 

Homeless.  In March 2011, Courtney transfers $90,000 from her IRA directly to the charity.  This distribution is 

counted towards her required minimum distribution (“RMD”) for 2011 and is not considered a taxable 

withdrawal from the IRA.  If Courtney had made this distribution in January 2011, then this distribution could 

be considered a 2010 IRA Charitable Rollover and Courtney could complete another IRA Charitable Rollover 

at a later time in 2011. 

 

Now Is The Time For Double Dutch!  The $5 million generation skipping transfer tax 

exemption is a wonderful gift from Congress. For those of you fortunate enough to have wealth to spare, the 

time is now to place it in a long term trust for the benefit of current and future generations, allocate GST tax 

exemption to the trust, and wave good-bye to all estate taxes when your heirs pass off this mortal coil. The 

double dutch? A wife and husband together can transfer up to $10 million. Wow!  Before the Act, the limited $1 

million lifetime gift exemption prevented full use of the GST tax exemption during lifetime, but during this 

short window of opportunity the gods are aligned, the two exemptions are identical, and we don’t know how 

long this opportunity will last. So, hop, skip, and jump to it! (Or not. Spending your money is fun, too!) 

 

  Just Say No.  Did you inherit property within the last nine months from a parent, grandparent, 

older relative, or friend? If so, you have a planning option called a “disclaimer” which might allow you to just 

say no to the gift and let it pass from the older generation to your children ( a “skip"). Significantly, the GST tax 

rate (the “applicable rate”) is zero for 2010. This means that transfers in 2010 into a trust that as a result of the 

disclaimer benefits grandchildren (or other "skip persons") will be subject to the GST tax, but no tax will be due 

because of the zero applicable tax rate. As a result, subsequent distributions out of such a trust in future years will 

not be subject to the GST tax because the trust property was already subject to the GST tax in 2010. The disclaimer 

technique only makes sense if you don’t need the gift yourself, and it only works if certain criteria are met as 

imposed by the tax code and state law. But if you see yourself in this example, an opportunity exists. 

 

 I’ll Gladly Pay You Tuesday For Your Exemption Today. We know this is a bit silly, and 

you are probably shaking your head that we even think of such things, but the new portability concept got us 

thinking about whether a new element of bargaining will enter into prenuptial negotiations. For example, Olive 

Oil is a wealthy woman due to the Italian food craze, and Popeye is still waiting for the vegan pay-day to occur. 

No way does he need his $5 million federal estate tax exemption. Can he agree in advance to let Olive Oil use a 

portion of it in return for a signing bonus at the prenuptial table? What would be a reasonable payment when 
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there is a possibility that Olive Oil dies first and thus cannot use Popeye’s exemption since he is still living?  

Fun stuff. Really. 

 

V.  FAST FACT 

 

Effective March 16, 2011, a new Homestead law will take effect in Massachusetts which will allow a principal 

residence held in a trust to benefit from a Homestead declaration.  There are many other benefits of the new 

Homestead law, such as an automatic exemption in the amount of $125,000, which will be covered in a future 

Report. 

 

SUMMARY 
 

We hope you have found the Bove & Langa Report informative.  We continuously seek to include material that 

is useful and profitable for you, and perhaps even a little entertaining.  We always welcome your comments. 
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