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THE BOVE & LANGA REPORT 

BREAKING NEWS 

On January 2, 2013, the American Taxpayer Relief Act of 2012 (the “Act”) was signed into law, affecting 
income, estate, gift, and generation skipping transfer taxes. Please view our article discussing the Act’s 
provisions and planning opportunities on our homepage at http://www.bovelanga.com 

THE REPORT 

In addition to all of our fan mail, we frequently receive inquiries from clients about “simple” alternatives 
to what they perceive as a “complicated” estate plan. Like wildfire or the bubonic plague, rumors of these 
alternatives spread rapidly among friends, colleagues, and throughout the media, infecting all they come 
across. Oftentimes these alleged remedies can prove to be more costly and time-consuming to those left 
behind than if one had taken the time to craft a thorough estate plan. To that end, we now share some 
common client questions to debunk some estate and tax planning myths. 

Q: I like to keep things simple. No muss, no fuss. Only invest in certificates of deposit. Ten of them, one

hundred thousand each. I can avoid probate and treat my five children equally by naming each one the 
“pay on death” (POD) beneficiary of two CDs. No Wills, no trusts – with PODs my estate plan is done 
PDQ. My wife, she can have the house, her name is on the deed already. You have a problem with that?   

– Les S. Moore

A: The “pay on death” or “transfer on death” designation, Les, is often referred to as the poor man’s

trust. It is widely held to be simple to execute, free of legal fees, and provides the named beneficiary 
quick access to the inheritance at your death. Is it really that wonderful? Well, it can be if there are no 
complications. And adding a POD designation can increase your FDIC coverage when you might have 
otherwise maxed out. But problems can arise. Most banks and brokerage houses which issue CDs will not 
permit alternate beneficiaries. You name one POD beneficiary, that’s it. So if a child predeceases you the 
CD does not automatically pass to that child’s children. And, all CDs are not alike. You have probably 
purchased them over time, so there are different interest rates, payment terms, due dates, and the like. The 
face amounts might look equal, but the fine print may prove otherwise. And what if you need to access 
one or two CDs for unexpected expenses, or just to have some simple fun? Relying on POD designations 
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for distributing your estate requires you to be vigilant in maintaining fairness among the available CDs. 
And suppose you do all that, and die with ten CDs, all with the correct POD designations. Problems can 
still arise. For example, your wife may upset the apple cart and elect to demand her statutory “spousal 
share”, which might include one or more of the CDs. Even if your wife is content with your plan, there 
may be expenses and taxes to pay, which might further inject inequities into your simple plan if the CDs 
are needed to pay these debts. And whoever you put in charge of administering your estate may have to 
chase down the children, since ease of access to the CDs means each may spend the inheritance before 
debts are paid. Never good. Bottom line, Les, is that you may be better off with your assets paid to a trust 
at your death, coupled with your wife’s written agreement as to your dispositive wishes. After paying the 
debts and expenses, as CDs come due, the trustee can simply distribute the net proceeds five ways, with a 
deceased child’s descendants participating in the inheritance. 
 

Q: We recently read a piece in the Wall Street Journal that said married couples should have everything 

in joint names. Do you agree? – Sam & Janet Evening 

 

A: Without question, this is one of the most common forms of ownership, but it can also be one of the 

most troublesome. Do not assume that your surviving joint tenants will either have easy access to the 
jointly held property or that it will pass to them at all. Joint bank accounts are especially easy to challenge 
if an heir who is not on the account believes he or she is entitled to a share, especially in the case of 
second marriages, and especially if your Will mentions the accounts. Further, if you have too many jointly 
held assets in proportion to your whole estate, this can result in future estate tax costs if you are married. 
Here are some helpful tips:  (1) If you have a taxable estate (over $1 million in Massachusetts), speak to a 
tax advisor about alternatives to joint ownership; (2) Consider having a durable power of attorney to help 
gain access to joint and other accounts in the event of your incapacity; and (3) Consider preparing a 
statement expressing your wishes as to the disposition of joint accounts in the event of your death, 
especially if the names on the account differ from those in your Will or trust. 
 

Q: If I open a bank account in my name “as Trustee” with a named beneficiary, isn’t this better than 

using a Will? And I don’t even need a trust, just the word “trustee”, right? – I. Juan Toupè 

 

A: We must admit the trustee bank account is a hands down favorite of do-it-yourself estate planners, 

especially grandparents, who typically will open one of these accounts for each of their grandchildren, 
assuming that the grandchild will receive the balance in the account on the grandparent’s death. Although 
the likelihood may be that the beneficiary will receive the funds, there are some potential problems. For 
example, if the beneficiary is a minor, he will not be able to receive the funds on his own. A conservator 
may have to be appointed to act for the minor. Furthermore, merely adding the word “Trustee” to an 
account does not create a trust. And one of the most common problems with these accounts is when they 
end up with unequal amounts in them and the owner’s Will leaves her estate to the “beneficiaries” in 
equal shares. Which controls – the Will or the accounts themselves? All too often a legal battle ensues and 
the beneficiaries end up sharing the accounts with their lawyers. If you must have trustee bank accounts or 
if you already have them, keep these accounts to a minimum, $10,000 or so, and if you want more to go to 
these beneficiaries, speak to an estate planning advisor. There are more secure economical substitutes for 
trustee bank accounts that will avoid legal battles and costly disputes.  
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Q:  My spouse and I want to start some type of fund for our son. He’s 13 and the smartest kid in school 

(although we try not to brag about it!). We have plenty of extra disposable income (perhaps we’re just not 
big spenders). We’re certain he’s going to an Ivy League school, and just in case he doesn’t get a full 
academic scholarship (we’re almost sure he will), a nice educational fund couldn’t hurt, right? We only 
want to transfer cash initially – probably the $10,000 per year we’re allowed to give without having to 
deal with gift taxes – but might include stocks or bonds in the future. We’ve done some research online 

and it seems a UTMA account or a 529 Plan is the best way to do this. Do you agree? – Mr. Bo Sting 
 

A:  Before discussing options on how to fund higher education, note that, as of January 1, 2013, you’re 

allowed to give up to $14,000 (not $10,000) per year per beneficiary, meaning you and your wife could 
gift your son a combined total of $28,000 this year. Now, turning to your questions regarding educational 
funds, UTMA stands for the Uniform Transfers to Minors Act, which is the prevalent law that governs 
how to transfer property to a minor. Similarly, a UTMA account is a type of account that is established by 
an adult on behalf of a minor, whereby the adult gifts assets to the account for the benefit of the minor. 
The custodian of the account (here, either you, your wife, or another adult) maintains and utilizes the 
assets for the benefit of the minor (in your case, your son). While the UTMA account has its benefits, 
there are drawbacks, the biggest of which is that the minor has the right to the account’s assets at age 21 
(in some states, the age is 18). Many parents believe this is too young an age for their children to have 
access to the funds, especially if the amount is significant. In your situation, you and your wife may not 
want your son to have full access to these assets even if he does receive a full scholarship (and even if he 
is the smartest kid in school). Instead, you may prefer to manage those assets for graduate school or a 
down payment on a home. Another way to achieve your goal would be to establish a gifting trust for your 
son’s benefit. You could establish the trust, transfer assets to it, and your spouse could serve as trustee, or 
vice versa. The trust could allow much more flexibility and control over the underlying assets, because 
there is no requirement that your son have access to the assets at any particular age, and the trustee of the 
trust has significant discretion in managing the assets. Lastly, there are potential tax drawbacks to UTMA 
accounts:  they may be included in the transferor’s taxable estate.  
 
Another option to provide for your son’s college tuition and expenses is a 529 Plan, although you will 
want to do your research before pursuing this option, as there are pros and cons to these plans, and they 
differ from state to state. Basically, there are two types of 529 Plans – prepaid and savings plans – but 
most people choose the savings plans because they can be used in any state as well as many foreign 
universities, so this discussion will focus on savings plans. The investment value of savings plans is based 
upon tax-free growth of the underlying assets in which you invest. Savings plans can only be administered 
by states, although the day-to-day operations are often delegated to a financial service firm. 
 
The primary benefit of a savings plan is that although contributions are funded with after-tax money, once 
contributed the funds grow tax-deferred; in addition, qualified distributions from the plan are non-taxable. 
Moreover, many states allow you to deduct all or part of the contributions if you invest in your home 
state’s plan. However, if a distribution does not qualify as an education expense (e.g., tuition, fees, books, 
supplies), it will generally be subject to income tax, plus an additional 10% penalty. Most of these plans 
offer a limited variety of investments that mimic mutual funds and thus vary from volatile to conservative. 
Therefore, choose your investment carefully, because you can only reallocate your investments once per 
year. 
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Q: Some of my contemporaries have talked about a “pre-paid funeral”. It sounds rather morbid to me. 

Do you think it’s a good idea? – Barry D. Hatchett 
 

A: While it may be difficult to contemplate your own mortality, it’s never too early to engage in planning 

that minimizes the legwork and costs that will be left behind for your loved ones. A pre-paid funeral can 

be an effective way to ensure your wishes are met and your family isn’t forced to make difficult decisions 
at a time when they are otherwise overcome with emotion. However, it’s imperative to select a reputable 
establishment, as that establishment will be the other party to a contract. The funeral director (hopefully) 
puts your money into a trust fund account or purchases a life insurance policy to cover the expenses. If the 
owner sells the business (and its obligations, such as your pre-paid funeral) to a dilapidated successor 
entity, that entity may become the only option. Note that the contract may or may notinclude cemetery 
costs and other expenses such as flowers, obituary notices, and limousines. It’s also prudent to determine 
what circumstances, if any, allow you to cancel the contract and what percentage of your money will be 
returned if you want to change your plans. The Federal Trade Commission requires funeral directors to 
give you itemized prices in writing and over the phone, and you can choose exactly which individual 
goods and services you want to purchase. 
 

Q: I own a number of sentimental items, which I’d prefer to go to particular children or grandchildren. 

But, I’d rather not change my Will each and every time one of my children has a child of his own, or 
when my child forgets to call me on my birthday and I want to exclude him from such distributions. What 

is a cost-effective, simple solution? – Iona Mink  
 

A: An individual may compose a “tangible personal property memorandum,” which doesn’t actually 

need to be titled as such, but should be named something intuitive and kept with your Will, trust and other 
estate planning documents. If you elect to compose such a memo, it should describe each item with 
reasonable particularity, its location, and the intended recipient. You should also sign and date the 
memorandum to minimize confusion in case you compose a subsequent memorandum. The memo is only 
effective for disposing of “tangible personal property”, which does not include real property, cash, 
securities, etc. Think of it as the mechanism to dispose of keepsakes. Oftentimes, the memorandum is 
intended to be “precatory”, meaning it’s not legally enforceable. However, some states, like 
Massachusetts, allow you to make the memorandum binding on your personal representative, or trustee, 
as the case may be, though doing so requires you to state in your Will or trust that the memorandum is 
intended to be binding.  Such a memorandum should be prepared as part of an overall estate plan to 
ensure your wishes are met. 
 

Q: My spouse and I held most of our assets jointly. But, when she died, I discovered she had a small, 

separate account that was held in her name only. I would prefer to avoid legal fees and court involvement, 
if possible, given the account is only worth $7,000. Is there an easy way for me to access the account?      

–Jack Pot  
 

A: Actually, Jack, there is. Under Massachusetts law, a bank account valued under $10,000 may be paid 

to you as the surviving spouse upon presentation of a copy of the decedent’s death certificate and the 
surrender of the deposit book or other instrument, if any, evidencing the deposit. Incidentally, if there 
were no surviving spouse, the next of kin could claim the funds in the same manner. Note, however, that 
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the bank has discretion over whether to honor this type of request. The bank is only authorized to make 
such payment if thirty days have passed since the death of the depositor, and there has been no demand 
for payment from a duly appointed personal representative (executor, administrator, etc.). No lawyer is 
needed to accomplish this, but if there are numerous accounts, each of which is below $10,000, you may 
want to consult an attorney prior to redeeming these accounts. In a related matter, Massachusetts law 
provides an analogous process for securities – for example a stock, bond, or mutual fund – if the value of 
securities owned by the decedent does not exceed $750 with any one issuer, with a cumulative value of 
not more than $2,100. 
 

Q:  I heard that instead of paying an attorney some exorbitant legal fee, I can do my estate plan online or 

by purchasing software at a local store. I’m a widow, I’m not that wealthy, and all I want to do is leave 
my property to my two adult children and maybe a little something to my teenage grandchildren. Doesn’t 

this make sense for someone in my situation? – Ms. Fru Gal 
 

A:  Although this is a tempting solution for many individuals, there are too many potential adverse 

consequences that can arise, even in the simplest of plans. These services begin by asking basic questions 
about your assets, your family, and how you would like to leave your property after you pass away. The 
questionnairemust apply to a very broad range of individuals, so the questions are generic and 
standardized. As a result, it’s almost impossible for these services to recognize certain issues that may 
apply to you – issues of which you may not be aware. After completing the questionnaire, the resulting 
product is typically a set of template documents that differ very little from person to person. If any one of 
the following applies to your situation, you should probably steer clear of online or store-bought estate 
planning services: a child or grandchild is a minor; a family member has a disability; a family member 
owes money or has creditors, or might in the future; you own real estate, especially out-of-state; you have 
assets in excess of $1,000,000 (for Massachusetts residents); you want to disinherit someone; or you own 
assets like bank accounts or CDs jointly with children or family members other than your spouse. 
Furthermore, there are additional documents which are part of an estate plan, including a health care 
proxy and living will, HIPAA authorization form, and durable power of attorney. Because of the generic 
nature of these estate planning services, these “ancillary” documents (as well as Wills) do not always 
address or adhere to state-specific law. One of the worst things that could happen is to find out that one or 
more of these documents is ineffective, especially when it may be too late to have a new document 
prepared. 
 

Q:  My husband and I are both 34, we have a 2 year old daughter (Lez), and our net worth is around 

$400,000 (plus 2 term life insurance policies of $250,000 each). We believe it’s about time to get our 
Wills completed. One of our friends mentioned something about setting up a trust that is coordinated with 

our Wills. Why do we need to worry about a trust? We’re not rich. – Ms. Informed 
 

A:  Many people in similar situations as your own wonder the same thing. It seems your main concern is 

to have legal documents in place in the event you and your husband pass away so that Lez will be cared 
for. If you and your husband were to execute basic Wills leaving everything to each other, then to your 
daughter, how would the assets be held for Lez if both of you passed away tomorrow, at which point your 
daughter is only two years old? Generally, these basic Wills create a trust for Lez’s benefit. Because the 
trust is created under your Last Will and Testament, this type of trust is referred to as a testamentary trust. 
The trustee of the trust, who is typically also nominated as guardian, would manage the assets for Lez 
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until she reaches a certain age, such as 21 or 25. (Please note that, in the event you establish Wills like 
these, we recommend nominating different individuals to serve as trustee and guardian for checks and 
balances purposes.) 
 
More importantly, however, we advise clients to avoid testamentary trusts, the primary reason being they 
are subject to court oversight which sometimes leads to increased court involvement upon establishment 
of the trust, expenses, and fees. Another drawback of testamentary trusts is that they are generally less 
flexible than their counterpart – living trusts – which are established while you are alive. In your situation, 
for example, you and your husband would both execute Wills that stipulate all property passes to each 
other, or if both of you have deceased, into a trust that you establish during your life (hence, living trust). 
This is what your friend was referring to. The Wills are called pour over Wills because they pour your 
assets into your living trust, the terms of which provide for the use and management of the assets for 
Lez’s benefit. The trust is not subject to court oversight and usually contains more specific provisions 
(which you determine with our guidance) as to how the trustee is to manage and dispose of the assets for 
the benefit of Lez. All too often testamentary trusts are hastily drafted by those looking for simplicity 
without the careful consideration and forethought regarding a client’s family dynamics that are (ideally) 
involved in the process of developing a living trust. This is why we recommend not to rely on simple 
Wills that contain generic language and dispositive provisions which are inherent in the typical 
testamentary trust for the benefit of minors. 
 

Q:  I read that Aristotle Onasis, Thomas Kinkade, and Gary Coleman all left handwritten Wills or 

codicils. I would love to write my own Will to keep it beautiful and irrepressibly me. Also, I’m elegant 
but simple. Writing my own Will seems cost-effective. Gracious regards, - Cali O. Graffer    

 

A:  A handwritten Will might be pretty (or illegible, in the case of certain lawyers we know) but it is also 

pretty risky. Although some states admit a handwritten (or “holographic”) Will to probate without the 
other formalities of execution, Massachusetts has no such exception. To be effective in Massachusetts, 
any Will must be signed in the presence of two witnesses, whether or not it is handwritten.  
 
Even if a handwritten Will is properly executed and admitted to probate, it may not be interpreted 
correctly or administered efficiently. For example, a Will leaving “everything to Sarah, with love” sounds 
elegant but it does not clearly identify Sarah. She may be the decedent’s wife, but the Will does not say 
so. In this example, the Will also does not name a personal representative, it does not bestow any helpful 
powers to the personal representative, and it does not address what happens if Sarah dies before the 
decedent. The cost of resolving these problems in court can be many times the cost of a simple estate plan 
drafted by an attorney. Just as it would not make sense to draft the deed to your own house, it would not 
make sense to handwrite your Will. 
 

Q:  I own life insurance to ensure my children will have enough cash to pay my estate taxes when I die. 

Right now I have an affordable million dollar term policy and my insurance advisor is trying to get me to 
buy permanent insurance. It will cost a lot more for a lower death benefit. Why would I go to that 

expense? – Tami Nater  
 

A:  Different types of life insurance have different estate planning uses. Term life insurance is so-called 

because the policy rate is level for a certain term of years. After that term, the premiums usually increase 
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significantly and the owner usually allows the policy to lapse. For example, a ten-year term policy will 
likely lapse ten years after purchase. If the insured dies in year eleven, there will be no death benefit under 
that term policy. A term policy can be useful to insure against a temporary risk. It can provide cash to 
replace income or pay off current or prospective debts like a mortgage or children’s college tuition. A 
term policy can provide peace of mind to a spouse if the couple has not yet reached their retirement 
savings goals. For your goals, however, term insurance is probably insufficient to safeguard against a 
permanent problem – estate taxes. The odds are great that you will outlive your term insurance policy, 
leaving no cash benefits for your children to pay the tax due on your estate. In contrast, permanent life 
insurance remains effective so long as the premiums are paid timely. Therefore, a permanent policy is 
much more likely to accomplish your goals.  
 
Keep in mind that unless you give up ownership rights in your term policy, the death benefit will be 
included in your taxable estate and will increase the total estate tax due. To avoid this problem you may 
contribute your policy to a qualifying irrevocable life insurance trust (“ILIT”). However, there are some 
expenses associated with creating and maintaining an ILIT, so it may not make sense to establish an ILIT 
merely to hold a term policy. If you keep the term policy, it may make sense for your children to own it. 
However, for the reasons explained above, a permanent policy held in an ILIT should accomplish your 
goals most effectively.  
 

Q:  My employer offers group, term life insurance as an employee benefit. I receive a $50,000 term 

policy automatically and I can buy up to $200,000 of additional term insurance inexpensively, without 

even taking a medical exam! If I max out my benefits, how does this affect my estate plan? – Bud 
Groupon 
 

A:  Just like any other insurance policy, if a group insurance policy is held in the employee’s name with 

the right to select a beneficiary, it will be included in the employee’s taxable estate. One downside to a 
group policy for estate planning purposes is that the employee may not unilaterally transfer the policy out 
of his own name to remove it from his estate. Since the policy is part of a benefits plan, the employer 
must participate in the process of moving the policy into an irrevocable life insurance trust. The good 
news is that Bove & Langa has worked with many employers to help clients transfer rights in their group 
life insurance policies into qualifying irrevocable life insurance trusts (ILITs). If such a transfer is made at 
least three years before the employee’s death, the policy will be removed from the employee’s taxable 
estate.   
 

Q:  While speeding through a parking lot, I recently side-swiped a minivan (I was testing out the pickup 

on my new sports car).  Unfortunately, the driver and one of his passengers were taken to the hospital 
with injuries (I don’t think the injuries were as serious as they let on, but we’ll see).  I am concerned that 
one or both of the victims will sue me.  If so, is my home protected?  I sure hope so – my husband is 

going to kill me! – Lea D. Foote 
 

A:  If you and your husband own your home as “tenants by the entirety”, which is a protective form of 

ownership only available to spouses, then your home, assuming it is your principal residence, will be 
protected from claims by a creditor, such as the driver of the minivan or his passenger.  Neither will be 
able to recover on a judgment against you by forcing a sale of your principal residence as long as you 
remain married and continue living in the residence as your principal residence.  Furthermore, if you die 
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before your husband, then the creditor will never be able to force a sale of the house to satisfy his 
judgment.  However, if your husband dies first, then you will be the sole owner of the house, and the 
creditor may be able to force a sale at that time.  
 
No matter how you hold title to your home, if you have recorded a homestead declaration on your house, 
and if you and your husband are both under age 62, the homestead declaration will protect up to $500,000 
in equity in the residence from claims of your creditors, as well as creditors of your husband, minor 
children, and disabled children (if any).  In addition, if both you and your husband are age 62 or older, 
you each may file an “elderly” homestead declaration which will protect up to $500,000 in equity in the 
residence from your creditors and $500,000 in the equity in the residence from your husband’s creditors, 
ultimately resulting in a maximum protection of $1 million.   
 
For the most creditor protection, a homestead declaration can be coupled with tenancy by the entirety 
ownership.  In this case, if your creditor did put a lien on your residence and your husband died first, the 
creditor might be able to force a sale of the house, but you, as the survivor and sole owner, would get to 
keep the first $500,000 of sale proceeds.   
 
If you don’t have a homestead declaration, not to worry – you can file one now, and it will protect the 
equity in your residence (up to the applicable threshold), as long as it is filed before a lien has been placed 
on your house.  Unfortunately, however, if you do not own your house as tenants by the entirety, 
recording an election now may not help, as it could be challenged by a creditor as a fraudulent 
conveyance. 
 

THE LAST WORD… 
 

To paraphrase Mark Twain, “The fear of death follows from the fear of life. One who lives fully is 
prepared to die at any time.” Now that we have exposed some of the pitfalls of allegedly simple 
alternatives, we hope you may live more fully, knowing that a carefully crafted plan will effectuate your 
wishes for the ones you love. 

 
This Report has been specially prepared by the attorneys at Bove & Langa. The material provided herein is for educational and informational 
purposes only and should not be construed as legal advice. Always consult your attorney – hopefully at Bove & Langa. 
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